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In the United States Court of Appeals 
for the District of Columbia 

No. 7305 


Griffin Smith, appellant 

v. 

United States of America, appellee 


BRIEF OF APPELLEE 


STATEMENT OF THE CASE 

The appellant was convicted of violating Section 
863a of the District of Columbia Code. The in¬ 
dictment was in six counts, the first five charging 
that the appellant and three others violated Sec¬ 
tion 863 of the District of Columbia Code by selling 
chances in a lottery (R. 1, 2), and a sixth count 
charged that the appellant and three others did 
“have in their possession, unlawfully and know¬ 
ingly, certain tickets, certificates, bills, slips, tokens, 
papers, and writings, used and to be used, and 
adapted, devised, and designed for the purpose of 
playing, carrying on, and conducting a certain lot¬ 
tery, commonly known as and called the numbers 
game” (R. 3), in violation of Section 863a of the 
District of Columbia Code. The appellant was 

(i) 


0 


tried alone, the other defendants having pleaded 
guilty (R. 11). 

All, save the sixth count, were abandoned by the 
prosecution at the outset of the trial (R. 11) during 
which the following facts were developed. 

A party of police officers and a deputy marshal 
went to a barber shop situated at 130 G Street, 
Northwest, in the District of Columbia, after hav¬ 
ing obtained a search warrant for the premises. 
Officer Ted Howell was the first member of the 
raiding squad to enter the barber shop, the door of 
which was standing open. The appellant was 
seated in a barber’s chair and had a pencil in one 
hand and a pad of paper in the other. As Officer 
Howell entered, the appellant slipped the pad be¬ 
tween his leg and the seat of the chair. Rec¬ 
ognizing the pad as of the type commonly used 
for the writing of numbers, the officer arrested the 
appellant and seized the pad, which was found to 
contain certain undated numbers slips. At the 
time of the arrest of the appellant and the seizure 
of the numbers slips in his possession, the search 
warrant had not been served. Although later 
served, the search warrant was not offered in evi¬ 
dence (R. 11,12). 

As another officer, named Smith, entered the 
barber shop through the front door, he noticed, 
through an open door leading into an adjoining 
room, a man seated in the adjoining room writing 
down numbers which were being called out to him 
by a woman. The officer placed the writer under 
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arrest and seized a quantity of numbers slips which 
were lying on a table in front of him (R. 13,14). 

Quantities of old numbers slips were found in 
various parts of the barber shop (R. 14). 

Officer Howell, who was the first witness, testified 
that, befo: e he went to the barber shop, he received 
information from a source he previously had found 
reliable that numbers were being written at the 
premises. Upon objection by defense counsel to 
this testimony as hearsay, Government counsel 
stated, in the presence and hearing of the jury, 
that the officer's testimony had reference only to 
the question of probable cause for the arrest of the 
defendant. Whereupon, the Court stated, also 
within the hearing of the jury, that the testimony 
tentatively would be allowed to stand for the pur¬ 
pose of determining whether probable cause ex¬ 
isted (R. 11, 12). The objection to the reception 

of the so-called hearsav testimonv was not “im- 

%- «/ 

mediately overruled” as stated in the appellant’s 
brief (p. 6). 

In its instructions to the jury, the Court stated 
that the jury should not consider the testimony of 
Officer Howell, which had been objected to, in decid¬ 
ing the appellant’s guilt or innocence, and that the 
testimonv was offered onlv to show that Officer 
Howell had probable cause for arresting the appel¬ 
lant (R. 14). The question of probable cause was 
not submitted to the jury. 

Under cross-examination, Officer Howell testified 
that his information concerning the character of 
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the premises was received from a police informer 
who had been arrested on a charge of extortion a 
short time prior to the trial of the appellant but 
subsequent to the appellant’s arrest. The extortion 
charge arose out of an effort by the informer to 
obtain a bribe from a lawyer in another case 
(R. 12). 

Officer Smith, who was the second witness, at 
first was not permitted by the Court to testify con¬ 
cerning the arrest of the man in the adjoining room 
and of the seizure there. Later, after defense 
counsel had begun his argument and had said to 
the jury that there was nothing in the evidence 
which indicated that the numbers slips found in 
the appellant’s possession were knowingly pos¬ 
sessed by him, the Court interrupted the argument, 
recalled Officer Smith to the witness stand, and 
permitted him to testify concerning the arrest and 
seizure in the adjoining room. The witness was 
also permitted to testify at this time that quantities 
of old numbers slips were found in various places 
in the barber shop (R. 13,14). 

Attention of the Court is called to the statement 
in appellant’s brief, in reference to this interrup¬ 
tion of defense counsel’s argument, wherein it is 
stated, “Counsel was called to the bench by the 
trial Justice and advised that, unless the additional 
evidence was introduced, the appellant would be 
acquitted” (p. 8). Nothing to this effect is con¬ 
tained in the record and it is submitted that the 



5 


incident occurred as described above by the 
appellee. 

The Court instructed the jury, as to Officer 
Smith’s testimony and the admission in evidence 
of numbers slips not connected up with the appel¬ 
lant, that they should consider this evidence only 
insofar as it indicated the character of the 
premises and aided them in determining whether 
the defendant possessed any numbers slips with 
knowledge of their nature, that is, “knowingly” 
(R. 14). 

The Court also instructed the jury that knowing 
possession of lottery slips, regardless of whether 
they were used or to be used, old or new, that is, 
whether they were of the current date or some past 
date, constituted a violation of Section 863a of the 
District of Columbia Code and that the jury must 
find the defendant guilty if they found he know¬ 
ingly possessed any lottery slips (R. 14). 

No evidence was offered on behalf of the appel¬ 
lant (R. 13). 

QUESTIONS PRESENTED 

The questions raised in the appellant’s brief, 
although grouped under four headings, seem to be 
five in number. They concern: 

1. The so-called hearsay testimony of Officer 
Howell. 

2. The admission of evidence obtained by means 
of the raid without first offering and proving the 
search warrant. 
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3. Admission of evidence of the arrest made in 
the adjoining room and of the numbers slips seized 
therein and in the barber shop, over neither of 
which rooms the appellant was shown to have 
exercised anv control. 

4. The reopening of the case after argument had 
begun. 

f). The instruction to the jury concerning used 
numbers slips. 

ARGUMENT 

I 

The so-called hearsay evidence 

The record discloses at least two reasons why the 
appellant could not have been prejudiced by the 
statement of Officer Howell that he had received in¬ 
formation that numbers were being written at 130 
G Street, Northwest. Assertions, at the time of 
Officer Howell’s testimony, bv both the Court and 
Government counsel could have left no doubt in 
the minds of the jury that they should not consider 
the testimony as evidence in the case. The prose¬ 
cutor clearly stated that the testimony referred 
only to the question of probable cause for the ap¬ 
pellant’s arrest, and the Court asserted that the 
testimony would be considered for that purpose 
alone. Later, in its charge, the Court unequivo¬ 
cally instructed the jury that they should not con¬ 
sider the testimony in determining whether the 
appellant was guilty of the offense charged. In ad- 



dition, the Court explained to the jury that the testi¬ 
mony had reference only to probable cause, thus 
further emphasizing that the witness’ statement 
was no concern of theirs. It should be borne in 
mind that the question of probable cause was not 
submitted to the jury but was decided by the Court. 
Even should it be decided that the testimony of the 
officer was improper, the appellant could not have 
been prejudiced in view of the instruction to the 
jury not to consider it. 

Throckmorton v. Holt, 180 U. S. 552; 21 
S. Ct. 554 ; 45 L. Ed. 663. 

IT opt v. Utah, 120 U. S. 430; 7 S. Ct. 614; 
30 L. Ed. 708. 

Hill v. State, 194 Ala. 11; 69 So. 941; 
2 A. L. R. 509. 

Coughlin v. Poulson, 2 Mac Arthur 308 
(D. of C.) 

In the Throckmorton 'case, supra, the general 
rule that instructions by the Court cure the harm 
done by the introduction of improper evidence was 
laid down as follows: 

The general rule is that if evidence which 
mav have been taken in the course of a trial, 
be withdrawn from the consideration of the 
jury by the direction of the presiding judge, 
that such direction cures any error which 
may have been committed by its introduc¬ 
tion. Pennsylvania Coal Company v. Boy, 
102 U. S. 452; Hopt v. Utah, 120 U. S. 430, 
438. 
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Coughlin v. Poulson, supra, was concerned with 
the question of a testator’s sanity. During the 
trial, a witness was allowed to testify that a mem¬ 
ber of the testator’s family was said to have “died 
out of her senses.” Before the case was submitted 
to the jury, the trial Justice instructed the juiy to 
disregard this testimony, and the Court held that 
any harm done by its admission was cured. 

The so-called hearsay testimony could not have 
prejudiced the appellant for the additional reason 
that the appellant was not shown to have exercised 
any control over the premises, and, consequently, 
the statement of the officer concerning the character 
of the premises could have affected the appellant 
onlv insofar as it indicated that he knew what sort 
of business was conducted there and, therefore, 
knew the nature of the numbers slips found in his 
immediate possession. The character of the 
premises—the sole fact toward the establishment 
of which the testimony was relevant—was amply 
established by other evidence and hence the so- 
called hearsay could have worked no harm. 

Motes v. United States, 178 U. S. 458; 44 
L. Ed. 1150; 20 S. Ct. 993. 

Rivera et al. v. United States, 57 F. (2d) 
816 (C. C. A. 1) (Cited by Appellant). 

Reagan v. United States, 202 F. 488 (C. C. 
A. 9); 44 L. R. A. (N. S.) 583. 

State v. Townley, 182 N. W. 773; 149 
Minn. 5. 
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In the Motes case, supra, a deposition taken from 
a witness some time before the trial of several de¬ 
fendants on a charge of conspiracy was admitted 
in evidence. Admission of this testimony was 
claimed to be error since it was hearsay, the witness 
being available. The court held, however, as to 
one of the defendants, that “the jury had conclu¬ 
sive proof of the guilt of Columbus W. Motes of 
the crime charged in the indictment. The admis¬ 
sion of the statement of Taylor in evidence w’as, 
therefore, of no consequence as to him; for in his 
own testimony enough was stated to require a ver¬ 
dict of guilty as to him even if the jury had disre¬ 
garded Taylor ’s statements altogether. We, there¬ 
fore, find upon the record before us that the evi¬ 
dence furnished by Taylor’s statement was not so 
materially to the prejudice of Columbus W. Motes 
as to justify a reversal of the judgment as to him. 
It would be trifling with the administration of the 
criminal law to award him a new trial because of 
a particular error committed by the trial court 
when in effect he has stated under oath that he 
was guilty of the charge preferred against him.” 

In the Rivera case, supra, the Court said: 

It is admissible for officers when testifying 
before the jury to testify that acting upon 
information they did certain things, but to 
go further and testify in detail as to what 
they had been told is putting before the jury 
testimony which plainly violates the hearsay 
rule. Hearsay testimony may or may not be 
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prejudicial. If, in the course of the trial, 
the same testimony is introduced coming 
from witnesses having first-hand knowledge 
of the facts, the fact that some previous wit¬ 
ness has testified to those facts from hearsay 
is merely corroborative and not necessarily 
so prejudicial as to require the setting aside 
of a verdict. 

In State v. Townley, supra, which was a criminal 
conspiracy trial, the Court said: 

conceded that the evidence was not properly 
admissible, we think this is not alone a 
sufficient basis for a new trial, for the rea¬ 
son that there was ample competent evidence 
to warrant the conclusion arrived at by the 
jury. 

If, therefore, Officer Howell’s testimony could 
not have affected the verdict, it affords no ground 
for reversal. 

United States v. Cotter, 60 F. (2d) 689 
(C. C. A. 2). 

In the Cotter case, Justice Learned Hand wrote: 

The appellants have presented a number 
of other points, but it is not necessary to 
discuss them. They presuppose that we 
would reverse a judgment clearly justified 
by the evidence for trivial lapses made at 
the trial. Substantially, all were not errors 
at all, but so far as any exist, they were in¬ 
appreciable in the vast morass before us. 
Criminal prosecutions are not to test the 
trial judge’s adeptness in answering ques- 
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tions of law put to him in multitude, often 
in the heat of sharp discussion. Trials are 
to winnow the chaff from the wheat; when 
the accused has had fair opportunity to 
answer the charge; when it has been law¬ 
fully proved and fair men have found him 
guilty, our duties end. There can be no 
question that these conditions w T ere here 
fulfilled. 

In none of the cases cited by the appellant were 
there statements by counsel or instructions by the 
Court similar to those in the case before us. In 
each case cited, contrary to the situation here, the 
jury apparently was allowed to consider the al¬ 
legedly objectionable evidence in deciding the guilt 
or innocence of the accused. Also in none of the 
cases cited by appellant, with the exception of the 
Rivera case, supra, was there corroboration of the 
allegedly hearsay testimony, such as was amply 
had in the instant ease. Here the arrest of the 
man in the adjoining room, which certainly was 
part and parcel of the same premises, and the 
seizure, both in the adjoining room and in the 
barber shop itself, of large quantities of numbers 
slips were ample proof of the character of the 
premises. 

II 

Failure to prove search warrant 

Appellee’s failure to offer in evidence the search 
warrant and the subsequent introduction of evi¬ 
dence obtained by the raiders was so plainly proper 
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as to warrant little consideration by this Court. If 
the officers had a right to enter the premises and 
arrest the appellant without a search warrant— 
and this is not denied by appellant—possession of 
a warrant certainly did not strip them of this right. 
The authorities seem to establish this proposition 
beyond any doubt. 

Marron v. United States, 275 U. S. 192; 48 
S. Ct. 74; 72 L. Ed. 231. 

Beard v. United States, 65 App. D. C. 231. 

Zerega v. United States, 59 App. D. C. 67. 

Miller v. United States, 9 F. (2d) 382 
(C. C. A. 9). 

Catagrone v. United States, 63 F. (2d) 931 
(C. C. A. 8) and cases cited therein and 
others. 

In the Catagrone case, where the search warrant 
was held to be illegal, the Court said: 

The officers made a lawful arrest for a 
crime committed in their presence. They 
were justified in searching the place in order 
to find and seize the things used to carry on 
the crime for which the arrest was made and 
the fact that they also had a search warrant 
covering the same or a different offense 
would not detract from that power, Marron 
v. United States, supra, Billingsley v. United 
States, 16 F. (2d) 754, 756, Lee Kwang Nom 
v. United States, 20 F. (2d) 470, 472 (C. C. 
A. 2), Vachina v. United States, 283 F. 35, 
36 (C. C. A. 9), and this is true even though 
it turns out that the search warrant is void 
or does not cover the articles seized. 
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The cases cited by appellant on this point are 
authority only for the proposition that, where a 
seizure may be justified only by a search warrant, 
the search warrant must be properly supported and 
introduced at the trial. 

Ill 

Introduction of lottery slips not taken from the 
possession of appellant 

No cases are cited to support appellant’s conten¬ 
tion that lottery slips found in the adjoining room 
and at various locations in the barber shop should 
not have been admitted, for the reason that this 
contention is wholly without merit. 

The case of Beard v. United States, supra, is 
ample authority for the proposition that the char¬ 
acter of a place may be shown by evidence which 
cannot be connected directly with the defendant. 
The evidence objected to here was submitted to the 
jury with the instruction by the Court that they 
were to consider it only in reference to the char¬ 
acter of the establishment, and that the character 
of the place was relevant only if it aided the jury 
in deciding whether the appellant knew the nature 
of the numbers slips taken from him by the police 
officer. Considering that the appellant was found 
in the premises in a position which indicated he 
was no stranger to the place, the introduction of the 
evidence accompanied by this instruction was en¬ 
tirely proper. 
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It is urged in appellant’s brief that the evidence 
found in the adjoining room was evidence of 
“other crimes.” Assuming, for the purpose of 
argument, that this is true, the appellant still can¬ 
not complain since he states affirmatively that the 
evidence in question was not shown to be connected 
with himself. 

IV 

Reopening of the case 

Since appellant admits in his brief that it was no 
abuse of discretion for the Court to reopen the case 
after the beginning of argument and states that 
“there is abundant authority which indicates quite 
conclusively that the trial court in the exercise of 
its sound discretion may reopen the case at any 
time * * discussion of the point w T ould seem, 

to be unnecessary. 

V 

Old lottery tickets 

The question of the admissibility of old or used 
numbers slips is raised in such a way in appellant’s 
assignment of errors as to refer only to the slips 
which were introduced to show the character of the 
premises, but a broader aspect of the matter is dis¬ 
cussed in the appellant’s brief. That the narrow 
issue alone is raised by the assignment of error 
cannot be contested after a perusal of the bill of 
exceptions. The only old slips admitted were 
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those found in various parts of the barber shop, 
over which the appellant was not shown to have 
exercised any control. It was as to these slips that 
the Court instructed the jury with regard to the 
character of the premises. It is evident that no 
attempt was made to predicate the appellant’s 
guilt upon these or any other old slips. Indeed, 
the jury must have been irresistibly driven to the 
conclusion that the numbers slips found in the ap¬ 
pellant ’s actual possession were of the current date, 
since it appeared that he was in the act of writing 
them when the officers entered. No importance, 
therefore, can attach to the dates on the numbers 
slips found about the barber shop, since the only 
purpose for their introduction was to show the use 
to which the premises habitually was put. Even if 
it were conceded, which it is not, that possession of 
old numbers slips did not contravene the statute, 
they, nevertheless, would be proper evidence to 
establish the fact which they were offered to prove 
in the present case. 

A corollary to the conclusions above stated is that 
the appellant could not have been prejudiced by the 
Court’s instructions on the subject of old or used 
numbers slips, assuming for the purpose of argu¬ 
ment and for that purpose alone, that the Court 
was in error concerning the proper construction of 
the statute. If there could be no question in the 
minds of the jury that the numbers slips upon 
which the charge was predicated were of the cur- 
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rent date, this portion of the charge of the Court 
was mere surplusage and could not have influenced 
the verdict. 

Turning to the broader aspect of the case, it is 
i contended by the appellee that the charge of the 
Court correctly construed the statute. 

Section 863a of the District Code follows: 

If any person shall within the District 
have in his possession, knowingly, any ticket, 
certificate, bill, slip, token, paper, writing, 
or other device used, or to be used, or 
adapted, devised, or designed for the pur¬ 
pose of playing, carrying on, or conducting 
any lottery, or the game or device commonly 
known as policy lottery or policy, he shall be 
fined upon conviction of each said offense not 
more than $500 or be imprisoned for not 
more than six months, or both. 

This statute should be given the construction 
! which naturally flows from the words used, in ac¬ 
cordance with the general rule that statutory words 
are to be accorded their common and accepted 
1 meaning. It is plain from the wording of this 
statute that it prohibits the possession of numbers 
slips of a past date as well as the possession of 
slips which have not yet been used. 

Appellant states in his brief that d’Alessandro v. 
State, 114 Fla. 77, 153 So. 95, is the only case di¬ 
rectly in point which is reported to date. But this 
ease is no authority for the conclusion sought to be 
1 drawn from it by appellant, since the Florida stat- 
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ute and the District of Columbia statute are funda¬ 
mentally different. 

The Florida law makes it illegal for any person 
or persons “to have in his, their, or its possession 
any lottery ticket or evidence of any share or 
right in any lottery ticket or in any lottery scheme 
or device; * * whereas, the District of Co¬ 
lumbia statute is far broader, prohibiting the pos¬ 
session of any writing which has been used, is to 
be used, or is adapted for use in playing, carrying 
on, or conducting any lottery. 

The Florida Court, in ruling that the possession 
of old lottery tickets was not denounced by the laws 
of that State, said: 

A lottery ticket within the meaning of the 
statute should represent an interest in a lot¬ 
tery yet to be played because a lottery ticket 
which has lost its vitality as an interest in 
a lottery game by reason of the fact that 
the game has been played some months or 
years before shows no interest of the pos¬ 
sessor in a lottery game. 

Concededly, used numbers slips are not lottery 
tickets since they do not entitle the holders to 
chances in drawing prizes. The Supreme Court 
has decided that only the carbon copy which is given 
by the writer to the player as proof of the purchase 
of a chance to draw a prize is a lottery ticket, 
Francis v. United States, 188 U. S. 375; 23 S. Ct. 
334; 47 L. Ed. 508. It would not be contended, 
however, that Section 863a prohibits the possession 
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of only lottery tickets. It appears from the word¬ 
ing of Section 863 as amended, as well as Section 
863a, that the intention of Congress was to make 
illegal the possession of any writing or token used 
in the past, to be used in the future, or of such pe¬ 
culiar nature as to indicate that it was to be used 
in the future or had been used in the past for the 
purpose of playing, carrying on, or conducting a 
lottery. The statute is addressed to the nature of 
the writing or token rather than to its history. 

The legislative history of the statute makes it 
clear that Congress, when it enacted Section 863a 
and amended Section 863, intended to suppress a 
long-existing evil. As a means to this end, it pro¬ 
vided that the mere knowing possession of numbers 
memoranda should be illegal, not because of any 
moral wrong attached to such, possession, but be¬ 
cause the evil to be suppressed might be most 

easilv reached and destroved bv this means. Simi- 
*■ * 

lar enactments repeatedlv and unifomilv have been 
held to be within the power of the legislature. 
This same method of attack has been employed in 
legislative attempts to suppress counterfeiting and 
in the numerous game laws which prohibit the 
possession of game shot out of season. 

In People v. Adams, 176 New York 351; 68 N. 
E. 636, where the New York Court of Appeals con¬ 
strued that State’s “policy” statute, an analogy 
with the game laws was drawn. The Court said: 

The legislature, in order to protect game, 
has made it an offense for a person to have 
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in his possession game birds of the kind 
specified after a certain date (Phelps v. 
Racey, 60 New York 10, 14). The Court 
said in the case last cited “The legislature 
may pass any laws, the effect of which may be 
to impair or even to destroy the right of 
property. Private interest must yield to 
the public advantage. All Legislative pow¬ 
ers, not restrained by express or implied 
provisions of the Constitution may be exer¬ 
cised * * *. The measures best adapted 
to this end are for the legislature to de¬ 
termine, and Courts cannot review its 
discretion * * *.” 

Any construction of Section 863a other than that 
it prohibits the possession of used numbers slips 
would thwart the obvious intent of Congress, since 
evasions accomplished merely by predating num¬ 
bers slips undoubtedly would be extensively re¬ 
sorted to. It may be argued that legislative en¬ 
actments often fall short of their goal, and that the 
rule regarding strict construction of penal laws 
operates to require amendment of defective 
statutes. This argument loses its force, however, 
in the present case, since the great weight of au¬ 
thority supports the rule that remedial statutes 
such as this one should be construed so as to remedy 
the evil intended. 

In State v. Lipkin, 169 N. C. 263; 84 S. E. 264, 
which concerned the construction of North Caro¬ 
lina lottery laws and was quoted with approval in 
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New v. Tribond Sales Corporation, 57 App. D. C. 
197, the Court said: 

It is well settled that laws and regulations 
necessary for the protection of the health, 
morals, and safety of society are strictly 
within the legitimate exercise of the police 
power, and, in the interpretation of such 
remedial statutes, the office of the Judge, it 
has been said, is to make such a construc¬ 
tion as will suppress the mischief and ad¬ 
vance the remedy and to suppress all eva¬ 
sions for the continuance of the mischief. 

In the case of In Re Grey, 23 Ariz. 461; 204 Pac. 
1029, which construed the Arizona lottery statute, 
the Court took the same position, saying: 

Statutes prohibiting lottery should be con¬ 
strued with a view to remedying the mis¬ 
chief intended to be prevented and to sup¬ 
press all evasions in the continuance of the 
mischief. 

Concerning the Ohio lottery lavrs, the Supreme 
Court of Ohio in Stevens v. Times-Star, 72 Ohio 
112; 73 N. E. 1058, said: 

Such laws are and should be interpreted 
and enforced by our courts in a way calcu¬ 
lated to secure the objective sought. 

To the same effect is State v. Clark, et al., 33 
N. H. 329, in which the Court said of the New 
Hampshire gift sales statute: 

In the interpretation of remedial statutes 
like this, the office of the Judge is to make 
such a construction as will suppress the mis- 
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chief and advance the remedy and to sup¬ 
press all evasions for the continuance of the 
mischief. 

The case of State v. Arthur, 70 N. J. L. 425 ; 57 
Atl. 156, holds that it was proper to admit policy 
slips in evidence even though they had not been 
affirmatively proved to pertain to an actual lot¬ 
tery. The Court held that the law would be vio¬ 
lated even if it should develop that there was no 
actual lottery in existence and the tickets were 
tickets of a pretended lottery. The obvious conclu¬ 
sion to be drawn from this case is that the New 
Jersey Court was of the opinion that it was not nec¬ 
essary that the ticket or slip entitled the possessor 
to a chance of drawing a prize. The New Jersey 
statute construed in the Arthur case is similar to 
the District statute and provides: 

Any person who shall knowingly have in his 
possession any paper, document, slip, or 
memorandum that shall pertain in any way 
to the business of lottery policy, so-called, 
shall be guilty of a misdemeanor. 

CONCLUSION 

It is respectfully submitted that the judgment 
appealed from should be affirmed. 

David A. Pine, 

United States Attorney. 

William S. Tarver, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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Appellee* 


BRIEF FOR APPELLANT 


STATEMENT OF PACTS 

The appellant was indicted, tried, convicted and sentenced 
on the sixth count of an indictment charging a violation of Sec¬ 
tion 863 (a) of the Code of Laws in and for the District of 
Columbia, pertaining to lotteries and the possession of number 
slips, in that, on the 31st day of August, 1938, the appellant 
did 

"have in his possession, unlawfully and knowingly, 
certain tickets, certificates, bills, slips, tokens, 
papers and writings, used and to be used, and adapted, 
devised and designed for the purpose of playing, car¬ 
rying on and conducting a certain lottery, commonly 
known as and called the numbers game”* 

The Assistant U* S* Attorney In his opening statement to 
the Court and Jury identified the case and said that he would 
abandon the prosecution on the first five counts in the indictment 
but would prove the defendant guilty on the sixth count which 
charged the defendant with a violation of the statute which pro- 
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hibited the possession of number slips* 

In his opening statement, he further said that he would 
prove that the lottery charged in the indictment was the game 
commonly known as the "numbers game" and that the lottery was 
played as follows: That a witness would go to the premises in¬ 
volved and make a play on a certain number, which number consisted 
of three digits, such as number 250. That this number was arrived 
at by adding the total mutuels of the first three races at a 
specified track; the number to the left of the decimal point 
being the number used in each of the three races. That the odds 
paid were 600 to 1. That the betting slips were collected before 
the first race was run and the winners paid off after the third 
race had been run and the winning number for that day determined. 

The evidence showed that witness Howell, a member of the 
Metropolitan Police Department, on the 31st day of August, 1938, 
entered premises 130 O St., N. W., in the District of Columbia 
and saw the defendant seated in a barber chair in the premises 
with a pencil in his hand, and that he also saw the defendant 
slip under his leg a book that appeared to be a numbers book. 

That the raiding party was armed with a XJ. S. Commissioners 
Search warrant at the time the entry was made; that witness Howell 

had received information earlier that the place was used for the 
writing of numbers; that this information had been received from 

an informer who, at the time of the trial, was in the District 
jail charged with extortion. This informer had sworn to the 
affidavit on which the Search Warrant in the present case was 

predicated; that, at the time witness Howell had received this 
information he believed it to be reliable. He seized the book 
from under the leg of the defendant and found that it contained 
certain undated number slips. 

The defendant denied writing numbers when placed under 
arrest and charged with a violation of the numbers law. (Other 
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officers corroborated this testimony)* 

Witness Howell further testified that the arrest of the 
defendant and the search of his person had taken place before the 
Search Warrant had been served by the Deputy U. S. Marshal who 
had accompanied the officers on the raid of the premises* It was 
further testified to by Officer Howell that the Search Warrant had 
later during the raid been served by the Deputy Marshal* 

Thereupon, Officer Smith, a member of the Metropolitan 
Police Department, was called as a witness for the Government and 
testified that, on entering the premises in which the defendant 
was arrested, he saw through an open door in an adjoining room, 
another man seated at a table and in the act of writing; that he 
entered this room and seized certain slips and other evidence from 

the man whom he had seen in the act of writing and from the floor 
and the table in the room. 

At the conclusion of the Government’s case the appellant 
moved the Court to direct a verdict in his favor, which motion 
the Court overruled. 

Whereupon the Trial Justice charged the jury in part as 
follows: 

"That knowing possession of lottery slips, or number 
slips, regardless of whether,they were used or to be used, 
old or new; that is, whether they were of the current date 
or some past date, constituted a violation of Section 863(a) 
of the District of Columbia Code, and that the jury must 

find the defendant guilty if they found he knowingly 
possessed any lottery or number slips. Further, the Court 
instructed the jury that the statement of Officer Howell 
concerning information he had received that numbers were 
being written at the barber shop, was offered only to 
show whether or not the officer had probable cause for 
arresting the defendant and that it should not be considered 
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by the jury as evidence of the defendants guilt; 
further, the Court instructed the jury that they should 
consider the evidence concerning the finding of number 
slips, other than those taken from the immediate pos¬ 
session of the defendant, only as it indicated the 
character of the place and aided them in determining 
whether the defendant possessed any slips knowingly*” 

ASSIGNMENTS OP ERROR 

The assignments of error, while 7 in number, may be grouped 
under four headings, as follows: 

1. The admission of hearsay testimony* (Assignments 1 and 

3). 

2. Receiving evidence of articles seized (a) without in¬ 
troducing search warrant (Assignment 2) and (b) seizure in adjoin¬ 
ing room of barber shop after this evidence had previously been 
excluded by the Court (Assignment 5). 

3* The action of the Court ^.n reopening the case after 

both sides had rested and while counsel for the appellant was de¬ 
livering his closing argument (Assignment 7). 

4. Receiving in evidence “old and used” numbers slips 
(Assignment 4)* 

ARGUMENT AID AUTHORITIES 

1 

The admission of hearsay testimony. 

This Court in the case of Bolt v. United States , 55 App* 

D. C. 120, at p. 121 had this to say regarding the introduction 
of such testimony when the defendant and another were charged with 
carrying a concealed weapon (for the asserted purpose of “holding 
up the United Cigar Store at Seventh and P Sts., U.W.“) 

“The Court erred in permitting the two police 

officers to testify as to what was said to them by 

an unidentified Informant, out of the presence of 
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plaintiff in error. This was hearsay evidence and 
highly prejudicial”. ”?he constitutional right of 
a citizen to be secure in his person and property 
is not to be invaded upon such a basis or showing.” 

Citing Schenck3 v. U. S . 55 App. 0. C. 84. 

In State v. Davis , 123 I'e., 317, which was a prosecution 
for receiving stolen property, the Court held it was a violation 
of the hearsay rule for one to testify to what he had been told by 
someone else. The Court said, "this is a striking illustration 
of hearsay evidence and was clearly inadmissible.” Continuing in 
its opinion the Court used this further language, ”If the State 

i 

desired to prove the compromising statement of Davis it could and 
should have done so by introducing Warren himself, the party to 
whom the statement is claimed to have been made. He was within 
the jurisdiction of the Court, in safe keeping in the nearby 
County jail, therefore readily available. His incarceration af¬ 
forded no excuse for his non-production. 2 Wigmore Ev-Section 
1407.” 

Wignore in the section quoted above says this,”The witness* 
imprisonment for crime, supposing him not to be disqualified for 
infamy. Is no reason for excusing his non-production; for his pro¬ 
duction can presumably be obtained by order of Court.” 

In a prosecution for carrying on the business of a retail 

dealer without having paid the special tax therefor. It was held 
in the case of Biandi v. U. S ., reported In 259 Fed. 93, preju¬ 
dicial error to permit the prosecuting witness on direct examina¬ 
tion to testify that he undertook to buy liquor from the defendant 
because he had been told that the defendant was selling and the 
Court stated in Its opinion in part, as follows: 

”The prosecuting witness was allowed to state that 
he undertook to buy liquor from Bianci because he had 
been told that Biandi was selling. This was quite ob- 
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viously, merely hearsay, and inadmissible as direct 
evidence against the respondent* Such matters may drop 
out during cross-examination, and the Court can, by 
proper instruction, prevent unlawful prejudice; but 
here the matter was directly developed, and the protest 
and objection of Defense counsel were not met by any 
instruction or caution to the jury* This was especially 
prejudicial, because the statement v/as made in the course 
of an examination by the Court.” 

In the case of Rivera et al v. U* S. reported in 57 F (2) 
816, the Court stated: ”It is admissible for officers when testi¬ 
fying before the jury to testify that acting upon information they 
did certain things, but to go further and testify in detail as to 
what they had been told is putting before the jury testimony which 
plainly violates the hearsay rule.” However, In this case, all of 
the facts testified to upon hearsay were corroborated and estab¬ 
lished by competent testimony later adduced from witnesses having 
first hand information, and for that ,reason the decision was af¬ 
firmed but it is cited here to show the Court recognized the 
principle. 

In the case of Mattson v* 13» S . 7 F (2) 427, which was a 
prosecution for unlawful sale and possession of intoxicating 
liquor, testimony by federal agent as to complaints which had been 
received by him, and which led to his, visit to defendants premises, 
held hearsay improperly admitted and reversed on that ground alone. 

When Officer Howell took the witness stand and was sworn,the 

i 

first question asked him by Assistant District Attorney Tarver 
was whether or not he had occasion to go to premises 130 G St., 

N. *V., in the District of Columbia on August 31st, 1938* In 
response to that question he replied t^hat he had received informa¬ 
tion that they were writing numbers there and had gone to the 
premises. Objection was immediately made and immediately overruled 


-6- 


1 by the Court. Counsel asked permission to state his reasons but 

2 this opportunity was denied. Even though the Court later ruled 

3 that this evidence was admitted to show cause for the arrest of 

4 the defendant, the harm had been done and the question of the 

5 arrest of the defendant had not been raised as the Officers in 

6 company with a Deputy United States Marshal, armed with a Commis- 

7 sioner’s warrant had certainly entered the premises legally. When 

8 it was later developed that the witness Howell had received his 

9 information from an informer who a,t that time was incarcerated in 

10 the District jail, further objection was made on the ground that 

11 the witness was available but not called, but this objection was 

12 also overruled by the Court. 

13 2 

14 Receiving evidence of articles seized (a) without introducing 

15 search warrant (Assignment 2) and (b) seizure in adjoining room of 

16 barber shop after this evidence had previously been excluded by 

17 the Court (Assignment 5). 

16 There was no evidence introduced which in any way linked the 

19 appellant with the ownership or management of the barber shop, and 

20 there was not any allegation of a conspiracy in the maintaining, 

21 conducting or promoting a lottery or numbers business. There was 

22 evidence that a Deputy U. S. Marshal accompanied the officers and 

23 that he was armed with a U. S, Commissioner’s Search Warrant which 

24 warrant was served and the proper return made of the articles 

25 seized. When witness Howell testified as to the arrest and 

26 seizure objection was timely made to the evidence until such 

27 time as the search warrant had been introduced and proven. This 

28 objection was promptly overruled on the ground that the barber 

29 shop was a public place. It was contended by the appellant that 

30 where the entry, the arrest and the search are made on a warrant 

31 that warrant, of necessity must be proven and introduced and the 

32 entry, arrest and search will ride or fall with the warrant. In 


1 support of this contention there is cited the case of Adams v. 

2 Commonwealth, 197 Ky. 235, which was a case where an arrest was 

3 made along with a search following the issuance of a search war- 

4 rant that was not produced at the time of trial although demand 

5 was made for the same. In commenting on the failure of the State 

6 to produce the warrant the Court held that the Search Warrant must 

7 he introduced if the evidence is to he admitted. The case was 

8 reversed on that ground alone. 

9 Where the validity of a search warrant is questioned, it was 

10 held in the case of Callender v. State , an Indiana case reported 

11 in 136 N. S. 10, that it was the duty of the prosecutor to intro- 

12 duce such search warrant in evidence and thereby justify the search. 

13 In People v. Knopka , 220 Mich. 540 it was stated that a com- 

14 plaint or affidavit speaks for itself, and must show on its face 

15 grounds for finding of probable cause for the issuance of the 

16 search warrant and where there was nothing before the trial Court 

17 to show that the magistrate had before him a complaint or affi- 

18 davit made on oath, setting forth such facts and circumstances as 

19 would justify a finding of probable cause, the search will be held 

20 to be illegal and the evidence inadmissible. 

21 While it was stated that the introduction of the evidence 

22 seized in the adjoining room was purely for the purpose of attri- 

23 buting guilty knowledge to the defendant, it cannot be denied that 

24 the evidence was remote and could in no way be linked to the 

25 appellant, and certainly was evidence of other crimes. 

26 And, be it remembered that this evidence when originally 

27 offered was excluded by the Court on the motion of counsel and not 

28 admitted until counsel for the appellant had practically finished 

29 his argument to the jury. At which time counsel was called to 

30 the bench by the trail Justice and advised that unless the addi- 

31 tional evidence was introduced the appellant would be acquitted. 

32 Whereupon, -witness Smith was recalled to the stand and testified to 
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1 everything found in the adjoining; room and this evidence was shown 

2 to the jury over objection of appellant 1 s counsel* 
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The action of the Court in reopening the case after both sides 
had rested and while counsel of the appellant was delivering his 
closing argument. (Assignment 7). 

The action of the Court in reopening the case while counsel 
for the appellant was making his closing argument* 

Counsel has carefully examined the authorities and while he 
has found no case in this jurisdiction there is abundant authority 
which indicates quite conclusively that the trial Court in the 
exercise of its sound discretion may reopen the case at any time, 
even after the case has been submitted to the jury and the jury has 
retired; however, while the Court undoubtedly had the right in the 
exercise of its discretion to reopen the case it is still contended 
that he committed error in permitting testimony to be introduced 
concerning the seizure of certain alleged lottery tickets found in 

an adjoining room. There was a complete failure of proof of any 
jurisdiction, dominion or control over this side room by the appel¬ 
lant. Thi3 same evidence had already been excluded by the Court 
for that very reason. 

4 

Receiving in evidence "old and used" numbers slips (Assign¬ 
ment 4). 

Discussing Assignment 4, attention is directed to the 
D'allesandro case , 114 Fla. 70, which is the only case directly in 
point that is reported to date. 

D T allesandro was indicted for the offense of having in his 
"possession tickets in a certain lottery for money commonly known 
as Bolita, a further description of said lottery to the Grand 
Jurors unknown." 

The Court stated in its opinion, "A lottery ticket within the 
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meaning of the statute should represent an interest in a lottery 
yet to be played because a lottery ticket which has lost its 
vitality as an interest in a lottery game by reason of the fact 
that the game has been played some months or years before shows no 
oossible interest of the possessor in a lottery game. Ho convic¬ 
tion of the one charged with the possession of a lottery ticket 
could be sustained unless there was evidence to show that the 
ticket represented a live interest in a game or lottery yet to be 
played. Therefore, the charge that the lottery ticket represented 
such an interest is necessary to the complete accusation under the 
statute.” 

It was clearly the Intent of Congress when passing our law to 

punish the men who picked up the dally play and took that play (the 

; 

tickets or slips) to the nearby states on the day they were written 
and before the first number for the day had been decided by virtue 
of the results of the running of the first race at the designated 
track. Certainly they did not contemplate punishing anyone for 
keeping In his possession old sweepstake or number tickets. Could 
it be said that a business nan in whose store some old slips were 
found would be subject to prosecution under this statute. 

CONCLUSION 

Appellant therefore respectfully submits that he was entitled 
to a directed verdict. And for all the reasons stated, appellant 
respectfully states that this cause should be reversed. 

Respectfully submitted, 

DENNY HUGHES, 

Attorney for Appellant. 
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